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TOWN OF BELLINGHAM 

ZONING BOARD OF APPEALS 

MEMORANDUM IN SUPPORT OF APPLICATION 

 

PROPERTY: 160 Maple Street, Bellingham (Assessor’s Map: 26, Lot 9) 

APPLICANT: NextGrid Mescalbean, LLC  

BACKGROUND 

The Applicant proposes to construct a 15,000 ± KW ground mounted solar voltaic array 

project to be exclusively situated in Franklin.  The site for the solar project contains 

approximately 64.2 acres of land in Franklin and approximately 9.8 acres of land in Bellingham.  

The solar array will be located entirely within the Town of Franklin (Zoned Industrial) with 

access through the pre-existing accessway over 160 Maple Street in Bellingham (Zoned 

Suburban).  The pre-existing accessway at 160 Maple Street presently serves as the access to the 

Maplegate Country Club Golf Club located in Franklin.  The Applicant proposes to continue 

using the already existing accessway over 160 Maple Street to access their proposed solar array 

project in Franklin.   

On June 22, 2023, the Applicant filed an Application for Development Plan Review with 

the Bellingham Planning Board.  The Planning Board approved the Applicant’s Development 

Plan Review application on January 11, 2024, subject to the condition that the Applicant obtain a 

use variance from the Zoning Board based on the position that 160 Maple Street is Zoned 

Suburban – where solar is a prohibited use.  See Planning Board Decision attached hereto as 

Exhibit A.   

The Applicant’s position is that a use variance is not required (nor can it be required) for 

their proposed solar project as solar is a protected use under M.G.L. c. 40A, § 3 (“Dover 

Amendment”).1  Alternatively, should the Zoning Board determine a variance is required, the 

Applicant requests the Board allow its Application for a use variance.  Specifically, the Applicant 

seeks the following from the Board and submits this memorandum in support thereof: 

 
1 See Applicant’s submission to the Bellingham Planning Board dated October 12, 2023, attached hereto as                 

Exhibit B.  
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Request No. 1: Vote that a use variance is not required for this project; or 

Request No. 2: Vote that a use variance is granted pursuant to and because of the 

protections contained in the Dover Amendment; or 

Request No. 3: Vote that a use variance is granted because this project meets the statutory  

conditions for granting a use variance given the unique circumstances of the Applicant’s 

project, as held in Lapenas v. Zoning Board of Appeals of Brockton.   

While the Board acting favorably on any of the three requests is agreeable to the 

Applicant, the Applicant does urge the Board to act favorably on either Request 1 or Request 2 

so that the Town and this Board are fully compliant with the protections and provisions of the 

Dover Amendment relative to the proposed solar field development project.  

ARGUMENT 

I. NO USE VARIANCE IS REQUIRED FOR THE APPLICANT’S SOLAR 

PROJECT AS SOLAR IS A PROTECTED USE UNDER THE DOVER 

AMENDMENT 

 

The Applicant’s proposed solar project is afforded the zoning protections of M.G.L. c. 

40A § 3 (“Dover Amendment”).  In a recent decision with analogous facts to the Applicant’s 

solar project, the Supreme Judicial Court determined that the City of Waltham was barred by the 

Dover Amendment from denying a permit to a solar company to build an access road over 

property that it owned in Waltham to serve a solar project that was located in the neighboring 

Town of Lexington.  See Tracer Lane II Realty, LLC v. City of Waltham, 489 Mass. 775 (2022).   

 

A.  This Project is Governed by the Supreme Judicial Court’s Tracer Lane II 

Decision. 

 

The Supreme Judicial Court rejected the City’s argument that it could deny the permit 

because the zoning district over which the access road would be built was residential and it 

would be serving a commercial use in the Town of Lexington.  Id. at 777.  The Court concluded 

that the access to the solar project in Waltham was part of the protected solar facility in 

Lexington and was therefore protected by the Dover Amendment.  Id. at 780.  The Applicant’s 

proposed project has the same facts with even more compelling circumstances because the 

Applicant is not seeking to build a new access road, but instead is seeking to continue utilizing 

the pre-existing accessway over their property (160 Maple Street) in Bellingham to access its 

solar project in the adjacent Town of Franklin.  

 

B.  The Chief Justice of the Land Court Has Already Heard and Rejected the 

Argument Being Advanced by the Planning Board that a Use Variance Must be 

Applied for and Received When the Dover Amendment Protections Apply.  

 

Further supporting the Applicant’s position is a recent Massachusetts Land Court case, 

also dealing with a solar project that was decided by Chief Justice Piper.  Northbridge McQuade, 

LLC v. Town of Northbridge, 18 MISC 000519 (Land Court, February 20, 2020).  In that case, 
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the Chief Justice specifically rejected an argument made by the Town that even if the Dover 

Amendment applied to the solar project, it did not make it an ‘as of right use,’ therefore meaning 

a variance would still be required.  This argument is the same position the Bellingham Planning 

Board took with respect to the Applicant’s project here.  Town Counsel provided an oral opinion 

to the Planning Board in the September 28, 2023, Board Meeting that included the following:  

 

“ … certainly the nineth paragraph of 40A section 3 still applies to this project but it is 

our opinion that it does not apply to make it an as of right project.” (Planning Bd. 

Meeting 9/28/23, at 11:44-12:12 video timestamp).  

 

In rejecting this very same argument, Chief Justice Piper emphasized that the purpose of 

the Dover Amendment is to obviate the need to obtain a use variance.  See Northbridge 

McQuade, LLC v. Town of Northbridge, 18 MISC 000519 (Land Court, February 20, 2020).  

Specifically, Chief Justice Piper stated as follows:  

 

“…. After colloquy with counsel, Court noted that the prior ruling on summary judgment 

indicated that the Plaintiff need not apply for a use variance because the purpose and 

effect of the relevant protective language of G.L. c. 40A § 3 is to override prohibitions 

on use unless they are justified based on necessity to protect public health, safety, or 

welfare, and that constitutes a legislative override of what would otherwise be the 

applicable variance standard…”                                                                                                        

See Exhibit C – Northbridge Litigation Land Court Docket Sheet Excerpt. 

 

C.  Bellingham Correctly Followed Request No. 1 When it Was Faced with an 

Identical Situation in 2019 with the LMP Solar Development.  

 

While the Northbridge decision provides a clear direction for this Board, it does not  

need to go any further than to look at what the Town of Bellingham did for another solar array 

directly abutting the Applicant’s proposed solar site.   

 

The Bellingham Planning Board got in right in 2019 when it recognized that a solar 

project next door and in the same zoning district as that of the Applicant’s (Suburban) was 

protected under the Dover Amendment and therefore allowed the developer’s (LMP) solar 

project without requiring a use variance.  It is a well-settled principle that unless the laws are 

applied equally, they do not protect equally.  See Fafard v. Conservation Commission of Reading, 

41 Mass. App. Ct. 561, 569 (1996) (“In the administration of controls limiting the use of land – 

as with any exercise of the police power – uniformity of standards and enforcement are of the 

essence”).    

 

Bellingham did not require a use variance of the LMP solar project and cannot treat the 

Applicant’s proposed solar project located in the same zoning district differently.  The LMP 

project has both access and its operation of a solar array project in the Bellingham Suburban 

District.  See Exhibit D at Page 1 – Bellingham Planning Board Decision for LMP Solar Project 

(property is in the “suburban district”).  Bellingham did not require a use variance because it 

recognized the solar project was clearly protected by the Dover Amendment.  See Exhibit E                

– Land Court Bellingham/LMP Land Court Litigation Filing at ¶¶ 3 & 6 (confirming the LMP 



4 

 

Solar Project was protected by the Dover Amendment and therefore allowed by right in the 

Suburban district).    

 

“(6) For settlement purposes, the parties have agreed that Large-Scale Ground Mounted 

Solar Photovoltaic Installations are allowed of right on 186 Maple Street subject to the 

provisions of the Town of Bellingham Zoning Bylaws at Article XXIV (sections 240-162 

to 240-171, pursuant to the protections offered by G.L. c. 40A, § 3 (protections against 

prohibition or unreasonable regulation of solar)” (emphasis added).  

 

As the Applicant’s project is: (a) analogous to the project in the Tracer Lane decision 

where the Supreme Judicial Court confirmed the Dover Amendment applied; and (b) the 

Northbridge decision confirmed the effect of the Dover Amendment is to override the need to 

even apply for a use variance (much less obtain one); and (c) the Applicant’s proposed solar 

project is indistinguishable from the LMP solar project located next door to this site where the 

Town did not require a use variance, the Board should find that the Applicant’s proposed solar 

project also does not require a use variance before it can move forward. (i.e. acting favorably on 

Request No. 1). 

 

II. REQUIRING THE APPLICANT TO OBTAIN A USE VARIANCE FOR ITS 

PROPOSED SOLAR PROJECT CONSTITUTES AN UNREASONABLE 

REGULATION IN DIRECT CONTRAVENTION OF THE PROTECTIONS 

AFFORDED BY CH. 40, § 3 UNLESS IT IS NECESSARY TO PROTECT THE 

PUBLIC HEALTH, SAFETY, OR WELFARE OF THE COMMUNITY 

 

The Supreme Judicial Court in Tracer Lane made it clear that any interpretation or 

implementation of a local zoning bylaw or ordinance could only be relied upon to prohibit a solar 

project where it was “necessary to protect the public health, safety or welfare.” Id at 780. 

(emphasis added).  There is nothing associated with the Applicant’s solar project that in any way 

triggers any such concerns.  This is confirmed by the Planning Board’s unanimous approval of 

the Applicant’s Development Plan Review application on January 11, 2024.  

As the Applicant’s solar project does not pose a risk to the public health, safety, or 

welfare of the community, this Board should vote that a use variance is either not required 

(Request No. 1) or that a use variance is granted pursuant to the protections afforded by the 

Dover Amendment to solar projects (Request No. 2).  Any denial of a use variance – if the Board 

decides one is required - would constitute an unreasonable regulation in direct contravention of 

the protections afforded by the Dover Amendment to solar projects.2 

 

 

 

 

 
2 See AG Opinion – Case No. 10547 (3/23/23) at Exhibit F (stating that if a zoning regulation “is used to deny solar 

projects, or otherwise applied in ways that make it impracticable or uneconomical to build solar energy systems, 

such application would run a serious risk of violating M. G. L. c. 40A, § 3”).  
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III. ALTERNATIVELY, THE ZONING BOARD OF APPEALS SHOULD ALLOW 

THE USE VARIANCE AS A DENIAL WOULD EFFECTIVELY PRECLUDE THE 

APPLICANT FROM UTILIZING THE ONLY ACCESS TO THEIR SOLAR 

PROJECT LOCATED IN THE ADJACENT TOWN OF FRANKLIN  

 

The Applicant’s sole access to the proposed solar array in Franklin is through their 

Bellingham parcel (160 Bellingham Street) which contains the existing accessway.  The Town’s 

zoning ordinance cannot be interpreted in a manner that would effectively bar any access to the 

Applicant’s land in Franklin where solar is an allowed use.  In Lapenas v. Zoning Board of 

Appeals of Brockton, the Massachusetts Supreme Judicial Court upheld a Superior Court’s 

decision that annulled the denial of a variance from the City’s Zoning Board to an Applicant that 

would have allowed them to continue using a strip of their land located in Brockton (zoned 

residential) as access to their abutting land in Abington (zoned for business).  See Lapenas v. 

Zoning Board of Appeals of Brockton, 352 Mass. 530 (1967).  The Court held that the statutory 

conditions for granting a variance were met because: 

“(1) The condition especially affecting the *** (plaintiffs') land does not affect generally 

the other land in the zoning district *** all of the land other than the land on the easterly 

side of North Quincy Street being located entirely within the City of Brockton. (2) Literal 

enforcement of the provisions of the Zoning Ordinance would involve substantial 

hardship *** (in denying the plaintiffs) the right to use *** (the plaintiffs') land in 

Abington for the purposes for which it was zoned. (3) Granting variances would be 

without substantial detriment to the public good and without nullifying or substantially 

derogating from the intent or purpose of the Zoning Ordinance.” 

The Court further stated that interpreting Brockton’s zoning ordinance “as operative to 

bar any access to the plaintiff’s Abington land for lawful use, it would be arbitrary and 

invalid”  and that the Applicant was entitled to relief from the “literal operation of the zoning 

ordinance.”  See Id. at 533.  The same standards would apply in this matter and to the extent this 

Board determined that a use variance was required (rejecting Request No. 1), and that the 

requirements for the variance were not exclusively and fully met by the explicit dictates of the 

Dover Amendment (rejecting Request No. 2), then the use variance must still be granted for this 

Board to comply with the Lapenas precedent from the Massachusetts Supreme Judicial Court 

(granting Request No. 3).  

This Applicant’s position from the beginning has been that no use variance is required for 

their proposed solar project.  Notwithstanding that position, it filed this variance application 

following the Planning Board’s decision where it conditioned its approval of the project on the 

Applicant applying for and obtaining a use variance.   

For the foregoing reasons, the Applicant respectfully requests the Zoning Board: 

Request No. 1: Vote that a use variance is not required for this project; or 

Request No. 2: Vote that a use variance is granted pursuant to and because of the 

protections contained in the Dover Amendment; or 
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Request No. 3: Vote that a use variance is granted because this project meets the statutory  

conditions for granting a use variance given the unique circumstances of the Applicant’s 

project, as held in Lapenas v. Zoning Board of Appeals of Brockton.   

Thank you for your time and attention with respect to this application.  

 

Very truly yours,  

   

/s/ Peter A. Brown 

Peter A. Brown, Esq.    

Brown@brownlegalllc.com 
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EXHIBIT B 

















































 
 
 
 
 
 
 

EXHIBIT C 









 
 
 
 
 
 
 

EXHIBIT D 
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